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The Role of Slgnrflcant Rlsk in OSHA Reform

“Without a significant-
- risk doctrine, the

- amount of protection
provided by 0SHA to -
workers at risk will not
be maximized.” '
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‘ Congress is now con51dermg reauthorlzatlon of
- the Occupational Safety and Health Administra-

tion (osHA) in the U.S. Department of Labor.
Ainong other duties, OSHA is responsible for

" promulgating permissible exposure limits (PELS)
for chemicals that will protect workers from mate-
rial impairment of health. Animportant issue that

has been raised is the proper criteria to be used by
OSHA in determining whether workers are exposed
to “significant risk,” thereby justifying some form

. of protective regulatory action. This issue of RisK

IN PERSPECTIVE critically examines the develop-
ment of OSHA’s significant-risk doctrine and sug-
gests factors that should be considered in refining

: the doctrine in new legisl-ation. N

Why Focus on Slgmflcant Rlsks”

Although many workers are exposed to chemlcals
that have been shown to cause adverse health
effects in humans and laboratory animals, OSHA
has limited resources to devote to worker-protec-
tion rules. These scarce resources include OSHA’s -
small team of scientists, engineers, and policy
expetrts as well as osHA’s limited political capltal.

" The technical resources of the National Institute

for Occupatlonal Safety and Health (NIOSH) are
helpful to.osHa, but they are also quite modest
in size. In the last fifteen years, the budgetary

‘resources provided by Congress to OsHA and

n1osH have actually been reduced significantly.
A recent report by the AFL-CIO documented .

how Congress has historically dedicated fewer
resources to occupational health and safety than
to environmental protection.

In the current budgetary environment, dramatic
increases in federal funding for occupatlonal
health are unlikely. Even if Congress were to
increase by ten-fold or more the resources dedi-
cated to occupational health and safety, 0sHA and
NIosH would still not be able to eliminate all risks

_to workers from the thousands of chemicals used

in cornmerce each day. Given the inevitability of
scarce resources, it makes sense for OsHA and
NIOSH to focus their energles on significant risks.

In the 1970’s, OSHA was crmazed for rmsallocat-
ing its scarce resources toward regulation of slight
risks whilé neglecting large risks. Critics argued
that osHA could ac¢omplish more risk reduction
for workers if the agency used-quantitative £ risk -
assessment to allocate its scarce resources to '
reduction of 51gn1ﬁcant I'lSkS

" The Supreme Court Intervenes -

OsHA resisted adopting a significant- -risk doctrme
throughout the 1970’s. In its proposed generic v
cancer policy of 1977 OsHA took the position that

worker eXposures to all carcinogens should be

" reduced to the lowest feasible levels, regardless of

the size of the cancer risks faced by workers.

" The key turning point was the Supreme Court’s
- decision in the 1980 benzene case. A plurality

of the Court, led by Justice John Paul Stevens,
rejected OSHA’s position, holding that OSHA muist
establish that an occupational risk is “significant”

_ “before taking steps to-reduce or eliminate the risk.
. Later; in a landmark case involving worker expo-

sure to cotton dust, a majority of the Supreme .
Court led by Justice William Brennan affirmed
the significant-risk doctrine while rejecting a role
for benefit-cost analysis in the setting of permissi-
ble exposure limits under the “feasibility” lan-
guage of the Occupational Safety and Health Act
of 1g970.

"In the benzené and cotton-dust cases, the

Supreme Court indicated that it was OsHAS

_responsibility to develop ¢riteria for determmmg

which risks are significant, and then apply these

- criteria in the context of specific chemicals. The

Court recognized that the determination of signif-

icant risk requires a mixture of scientific and pol-

icy judgments. In discussing the magnltude ‘of
worker risks, Justice Stevens opined that a reason-

. able person might regard a lifetime cancer risk of

1 in 1,000 as significant enough.to justify risk-

reduction activities yet regard a risk of 1in -
'1,000,000,000 as trivial. In a conicurring opinion,

Justice Powell empha51zed that s1gn1ﬁcant risk
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determinations are ultimate[y judgmental and

should not be regarded as a “mathematical

strarght]acket

Since 1981 the federal courts have taken seriously
" the significant-risk doctrine. For example, OSHA

recently attempted to promulgate PELs for 428
chemicals in a single rulemaklng A federal court

 rejected this initiative, in part because OsHA had

not made a significant- rlsk determlnatlon for each

.chemical.

In several rulemakings in the 1980’s, OSHA began

to fashion a significant-risk doctrine. Progress was -

slow because OSHA 1nmated few rulemakings, °

“usually only after, labor unions persuaded federal
judges that OsHa was not addressing the needs for

new permissible exposure limits for chemicals
such as benzene, formaldehyde, and ethylene
oxide. On the basis of several recent rulemakmgs,
it appears that OsHA has established 1 in 1,000 as
a numerical threshold for determining which hfe-
time cancer risks to workers are s1gn1ﬁcant.

Although osHA’s choice of rin 1;000 as a bench-

- mark of significant risk is based on Justice
‘Stevens’ opinion, it is not clear that the number -

has been applied in the manner that Stevens
intended.-While Stevens thought risks greater
than 1 in ;000 could reasonably be regarded as

'srgnrﬁcant he did- not suggest that risks less than

1 in 1,000 are hecessarily insignificant. Indeed,
his.only comment on 1nsrgmﬁcance was that a
risk less than in 1,000,000,000 would surely be

regarded as insignificant. Stevens was silent about -

the significance 'of risks that fell. between 1in
1,000 and 1in1 000,000,000. Lo

Factors Missing from OSHA's Slgmflcant-ﬂlsk
Doctrine

As Congress considers reﬁnements to the signifi-
cant-risk doctrine, they should go beyond'a sim--

_ple numerical criterion and encourage OSHA to

address several ifnportant scientific and pohcy

considérations.

_ First, judgments about significant risk should
- reflect concern about the size of the exposed pop-

ulation as well as the magnitude of individual
risk. An individual risk level of 1 in 10,000 might
reasonably be considered insignificant by osHA if

10 or fewer workers are exposed, but should cer- -

tainly be considered significant if 1 million or
more workers are exposed. While the affected
workers might regard such risks as significant
(regardless of their numbers), OSHA has a broad
publlc health mission to pursue. Since the fixed
costs of any agency rulemaking are ‘substantial,

OSHA’s significant-risk doctrine should be refined-

to give some priority to occupational hazards that
affect large numbers of workers. :

Second ]udgments about 51gmﬁcant rlsk should

. take 1nto account the severity of the adz/erse health

effect. A risk level of 1 in 1,000 mrght be regarded
as significant when fatal cancer is the expected
endpoint. The same probability of subtle immu-

. Tnological dysfunction might not be regarded as
significant.

. Finally, ]udgments about srgmﬁcant risk should

take account of the scientific quality of the evi-

dence used to calculate risk. For example, arisk .

level of 1 in 10,000 that is calculated based on
observation of working populations might be
regarded as significant since the scientific infer-

“ence is-well supported. In contrast, an estimated-
risk that is ten fimes larger (1 in 1,000) might be
" regarded as insignificant if it is based on extrapo- '

lation of tumor responses from ‘oné strain of -
rodents that has tested positive only at the maxi- °
mum tolerated dose, especially if scientists believe

- that the mechanlsms of tumor induction in

rodenits are unlikely to be applicable to humans.
As risk assessment.methods improve, it may ulti-

" mately be feasible to incorporate these scientific

consrderatrons dlrectly into numerlcal estimates
of risk.. :

Skeptics of the srgmﬁcant -risk doctrme may be

" concerned that a strong role for risk assessment -
“at osHA will produce “paralysis by analysis.” It is

important to remember, however, that the paraly-

" sis at OSHA observed in the 1980’ was generated
_ by a lack of political will to regulate, not by the -

inherent complexity of risk assessment. As the
polmcal will to protect workers through regu.la-
tion is re]uvenated it will become 1ncreasmgly

" important that OSHA’S resources are targeted at
. the most 51gn1ﬁcant risks... :

Conclusron

A strong case can be made that the scientific and

- ‘financial resources available to osHA and NIOSH

should be expanded considerably. Yet even if more

- resoutces are provided, it will still be necessary
- and appropriate for OSHA to implement a serious

significant-risk doctrine. Without a significant-risk

_doctrine; the amount of protection provided by

OSHA to workers at r{sk will not be maxrmlzed

When Congress works to reauthorlze the Occupa—

. tional Safety and Health Act, it should give con-

sideration to refining the significant-risk doctrine
espoused originally by justice John Paul Stevensin

1980. A sound significant-risk doctrine would call -

for OsHA to make explicit policy judgments based

-on consideration of key factors stlpulated by the

Congress. It scems reasonable that these factors

‘should include the level of risk to-the exposed’

worker, the severity of the adverse health effects
of concern, the size of the exposed population of
workers, and the quality of the scientific inference '

_about risk. The ‘explicitness of the criteria for

determining, significant risk will facilitate public

- participation, congressmnal oversrght and }udlClal
review. : :



